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CITIZEN

October 15, 2021

Jay Withrow

Director, Division of Legal Support, ORA, OPPPI, and OWP
Virginia Department of Labor and Industry

600 E. Main Street, Suite 207

Richmond, VA 23219

Via email: jay.withrow@doli.virginia.gov and princy.doss@doli.virginia.gov

RE: Comments Regarding the Proposed Heat Illness Prevention Standard
Dear Mr. Withrow:

Thank you for the opportunity to serve on the Virginia Heat IlIness Prevention Advisory Panel
and contribute to the process of creating a comprehensive heat standard that will protect workers
from heat illness, injury and death. 1 would be delighted to continue to help in this process as it
progresses.

As you know, Public Citizen is a consumer and health advocacy group with approximately half a
million members and supporters nationwide and more than 16,400 members and supporters in
Virginia. We applaud the efforts of the Virginia Department of Labor and Industry’s Safety and
Health Codes Board to implement a much-needed Heat IlIness Prevention Standard.

Heat Stress Is a Significant Risk to Workers
More than 600,000 Virginians work in outdoor and indoor jobs with heat hazard risks.*

When a worker is pushed beyond a safe heat exposure, a range of dangerous illnesses may result,
including heat exhaustion, heat syncope, rhabdomyolysis, heat stroke and death. In addition to
the acute threats of death and illness, these workers are also likely facing long-term health risks.
Heat stress exacerbates existing health problems like asthma and heart disease, possibly
shortening workers’ lives. And when coupled with dehydration, repetitive heat stress can cause
depressed kidney function and chronic kidney disease.?

Heat stress causes dizziness, fatigue, distraction, cramps and reduced cognitive performance and
decision-making. This, in turn, can cause potentially fatal or debilitating injuries from accidents
— such as falling from heights, wounds from power tools or machinery, being struck by a
moving vehicle, or mishandling dangerous chemicals. An analysis of more than 11 million
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workers’ compensation injury reports in California over the past two decades found that high
temperatures likely caused about 20,000 additional injuries per year in that state alone.®

Indoor heat stress

An analysis of 7 years of worker heat complaints in Virginia reveals a similar pattern. Data from
Virginia Occupational Safety and Health (VOSH), the administrator of Virginia’s OSHA-
approved State Plan, revealed 229 heat complaints, or Unprogrammed Activity (UPA)
Notifications, from August 2014 to August 2021, including 50 hospitalizations and four deaths.*

Of those cases 142 (62%) involved indoor stress, 21 of which resulted in hospitalizations. The
number of indoor heat stress complaints was nearly double the number of outdoor heat stress
complaints. Also, four of the UPASs involved jobs with both an indoor and outdoor component and
9 UPAs involved delivery workers/delivery truck drivers. Three of the delivery worker cases
resulted in hospitalizations.

Heat Stress is Dramatically Exacerbated by the Climate Crisis

Twenty of the last 21 years were the hottest on record, and extremely high temperatures are
projected to increase, as are the frequency, length and intensity of heat waves.® Heat waves are
particularly dangerous, as the combination of both high daytime and nighttime temperatures
keeps the body from cooling down during the night, making each successive day of a heat wave
more deadly than the one preceding it.5

The summer of 2021 was the hottest in recorded history, just edging out the Dust Bowl of 1936.7
Virginia set heat records, as well. For example, here have been 53 days when the temperature
was above 90°F in Lynchburg this year, exceeding the previous record of 44 days in 1988.8

With accelerating global warming, extreme high temperatures are projected to increase, as are
the frequency, length and intensity of heat waves.®

Protecting Workers from Heat Stress Is a Racial Justice Issue

There is a profound racial and economic injustice component to workplace heat hazard risks.
Research shows that the dangers of occupational heat stress are overwhelmingly borne by low-
income workers, with the lowest-paid 20% of workers suffering five times as many heat-related
injuries as the highest-paid 20%.° Heat stress also disproportionately burdens workers of color. A
recent review by Columbia Journalism Investigations of records relating to workplace heat injuries
-- including workplace inspection reports, death investigation files, depositions, court records, and
police reports -- found that since 2010, Hispanics have accounted for a third of all heat fatalities,
despite representing only 17% of the U.S. workforce.'* Among construction workers deaths over
the the 25 years covering 1992-2016, Black construction workers were 51% more likely to die
from heat exposure and the rate for construction workers born in Mexico was a whopping 91%
higher than the average.'?
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Essential jobs that experience the highest rates of heat iliness are disproportionately held by Black
and Brown workers. For example, while Latinx workers make up 17.6% of the entire workforce,
they make up 65% of farm laborers, graders, and sorters.'®> Crop workers die from heat stress at a
rate 20 times greater than the rest of the U.S. workforce.* More than 46% of laborers and freight,
stock, and materials movers are Black and Hispanic/Latinx, as are more than 52% of laundry and
drycleaning workers, 52% of cooks, and 58% of those working in warehouses and storage.*® While
Black Americans only make up 12.1% of the total workforce, they make up 25% of postal workers
and 23% of UPS drivers.!® They also make up nearly 28% of sanitation workers nationally and
account for well over half the waste material collectors in many areas of the country.” Grounds
maintenance workers are more than 44% Latinx, while roofers are more than 53% Latinx.® All of
these are high heat risk jobs.

Productivity requirements and incentives contribute to heat stress

Special consideration must be given to the impact of productivity requirements and incentives in
developing protective measures. These systems may discourage employees from stopping to get
water or take a break. For example, many farmworkers are paid on a piece-rate system, being
paid more for picking more.!® If they take a break, they get paid less. The same systems may
discourage workers from drinking necessary water or force workers to take drastic and inhumane
measures like wearing diapers to not have to stop for bathroom breaks.?’ To combat this,
California requires employers to calculate the piece rate excluding the break time and then use
that rate to calculate the rest time rate.?* Similarly, many workers in factories are subject to a
system wherein they receive points or warnings for so-called infractions, which can include
taking too much break time.?> These workers may be wary of taking breaks. The Board should
keep these countervailing interests in mind and create ways to ensure workers receive the
benefits of the standards.

Heat Stress Has Economic Costs — and Workplace Protections Can Mitigate Them

Leaving workers unprotected from heat has significant and damaging economic effects. In high
heat, people work less effectively due to “diminished ability for physical exertion and for
completing mental tasks.” This reduces productivity and income for employers and employees,
increases the risk of accidents, and drives up medical expenses.?® These effects can be seen
across a spectrum of economic indicators.

Heat stress has reduced labor capacity by 10 percent over the past few decades.?* In the United
States we lose approximately $100 billion per year per year in lost worker productivity as
compare to prior to 1985.2° Some counties in. Virginia lose up 1% of gross value added (GVA)?
due to heat-related worker productivity losses which can possibly add up to millions of dollars
per county.?” Heat-related injuries and illnesses increase workers’ compensation costs and
hospital-related expenses.?

The good news is that the economic impacts of heat stress can be mitigated by the same protections
that manage its health impacts. For instance, in 2011 a central Texas municipality implemented a
heat illness prevention program for outdoor municipal workers that not only resulted in a
significant decrease in heat-related illnesses, but decreased workers’ compensation costs by 50%
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per heat-related illness.?® California also saw a significant reduction in workers’ compensation
claims after putting a state heat standard in place in 2005.%°

Virginia Cannot Wait for OSHA to Develop an Enforceable Heat Standard

OSHA has had detailed recommendations for a heat standard for nearly five decades. The
National Institute of Occupational Safety and Health (NIOSH) issued criteria for a recommended
heat standard in 1972, which it updated in 1986 and 2016 using the most recent science.®! Still,
OSHA has not issued a heat standard.

Unable to rely on federal rules Oregon and Washington state were forced to issue Emergency
Temporary Standards in July following the June, 2021 Pacific Northwest heat wave. California,
Minnesota and Washington have issued permanent heat standards of their own as has the U.S.
military. Maryland®? and Colorado are in the process of writing standards as well. Virginia
should protect its workers by joining those states in enacting a heat illness prevention standard.

On September 20, 2021, the White House announced an initiative to address heat stress in the
workplace and communities. Among the planned efforts was an announcement of a National
Proposed Rulemaking (ANPRM) for an OSHA heat standard.®® While this is a welcome, long-
overdue step forward, but we are still a long way from the finish line. On average, it takes OSHA
eight years to promulgate a rule. Even with the support of the White House, we are at least four
years away from a final rule from OSHA. Virginia can, and should, move faster to protect
Virginia workers from heat illness, injury and death.

I look forward to assisting in the process of developing that standard.

Sincerely,

Juley Fulcher, J.D., Ph.D.

Please see comments below on the Proposed Heat Iliness Prevention Standard draft dated August
30, 2021, as provided to the Virginia Heat Advisory Panel.
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Virginia Must Implement a Strong Workplace Heat IlIness Prevention Standard

The Virginia Heat IlIness Prevention Standard should, at a minimum, include the elements
described below, based largely on NIOSH’s latest (2016) iteration of its criteria for a
recommended standard for occupational exposure to heat:3

Chapter 210. Heat IlIness Prevention Standard

Public Citizen strongly encourages the name of the Heat Iliness Prevention Standard be changed
to the Heat Illness and Injury Prevention Standard

An analysis of more than 11 million workers’ compensation injury reports in California from
2001 through 2018 found that hotter temperatures significantly increase injuries on the job and
days with temperatures above 80°F have likely caused about 20,000 additional injuries per year
in that state alone.® The study demonstrated that working on a day with temperatures above
90°F leads to a 5-9% increase in same-day injury claims, while a day above 100°F leads to a 10-
15%.3¢ Using Bureau of Labor Statistics workforce estimates and extrapolating from the
California data, Virginia may be experiencing more than 4,500 heat-related injuries per year.%’

Heat-related injuries are a significant problem requiring education, regulation and enforcement.
Virginia has the opportunity to do that. Heat-related injuries caused by hot days were cut by 30%
in the years following California’s issuance of their heat standard in 2005.%® Thus, an effective
heat standard has value.

16VAC25-210-10. Purpose, scope, and applicability.

Public Citizen strongly supports the proposed trigger temperature of 80°F for applicability of
the Heat Illness Prevention Standard.

There are a number of factors that contribute to heat stress in the body. These include the
ambient temperature, humidity, radiant heat (direct sunlight, ovens and other heat-generating
machinery, road surfaces, etc,), air movement, the person’s metabolic rate (impacted by
workload, fitness, and personal risk factors) and clothing that may or may not allow the body to
release heat.®

Sophisticated measurements and tables are useful in determining when and how adjustments
must be made to protect a person from heat illness. However, there are limits to what can be
expected of employers in identifying the risks and making the necessary adjustments.

In order to protect workers in a way that’s practical and economical for employers, a heat
standard must rely on the best estimates of when the risk of heat illnesses, injuries and death
increase. Using the simple Heat Index (HI), which combines air temperature and humidity, 80°F
HI as a reasonable point to begin taking precautions against heat stress in the workplace. Ninety-
six percent of all civilian heat-related deaths occur with a Heat Index of 80°F and above.*® While
some workers may experience heat illness at a lower Heat Index than 80°F, especially when
working in direct sunlight doing very strenuous work, this “trigger” point is a reasonable
generalization of increased risk for employers to rely upon. The 80°F trigger point is used in the
Oregon Emergency Temporary Standard issued in July, 2021 after the deadly Pacific Northwest
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heatwave that occurred in late June.*! It is also used in the California Heat standard that has been
in place since 2005.%?

16VAC25-210-40. Drinking water.

Public Citizen supports the proposed drinking water requirements, but it is essential to also
include a requirement for easily and consistently accessible, clean and safe restrooms.*?

In order to keep the body cool, workers must consume lots of water. Making it easily available is
essential. However, if employees have limited access to restrooms or the available restrooms are
unclean, employees may restrict their own water intake. Additionally if workers feel harassed or
unsafe using the restrooms, they may likewise reduce water intake. While other Virginia
regulations may address restroom facilities at the workplace, it’s important to add clear
provisions the the Heat Iliness Prevention Standard that may be more effective in encouraging
workers to drink sufficient water under high heat conditions.

16VAC25-210-70. High heat procedures.

Public Citizen supports a Heat Index of 90°F as an appropriate “trigger” for a “high heat”
condition requiring additional safety measures. However, we encourage the inclusion of a
minimum of a ten (10) minute break every hour in high heat conditions.

As the environmental heat increases, the risk to workers also increases. Beyond the use of
work/rest schedules (described below), employers must take extra actions to protect workers
from heat illness, injury and death when the Heat Index reaches highly dangerous levels.

The Work/Rest Schedules created by the National Institute of Occupational Safety and Health
(NIOSH) at the Centers for Disease Control and Prevention (CDC)* is one of the simpler charts
available to determine safe work/rest schedules. It uses the heat index to recommend appropriate
breaks for those doing “light,” “medium” and “heavy” workloads and provides examples of
workloads. The chart was developed on an assumption that the relative humidity is 30% and the
ambient temperature is measured in the shade. It also assumes workers are physically fit, well-
rested, fully hydrated and under age 40 — making the scale optimistic at best for the average
worker without even considering things such as caffeine intake, medications, pre existing
conditions or lack of air-conditioning in the home. Adjustments for working outdoors on sunny
and cloudy days, as well as higher levels of humidity are provided.

Here is some information on the average humidity during hot weather months (May-September)
for cities in different parts of Virginia.

City Relative Humidity Range
Richmond?® 68%-74%
Norfolk*® 74%-78%
Charlottesville*’ 71%-76%
Bristol*® 76%-78%
Manassas*® 72%-76%
Roanoke®° 72%-77%
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According to the NIOSH Work/Rest Schedules, an additional 9°F should be added to the heat
index to determine the appropriate break schedule when the humidity exceeds 60%. An
additional 6°F should be added if working outdoors on a cloudy day and 13°F on a sunny day.
Though the CDC chart doesn’t address it, OSHA recommends adjusting for clothing that make
make it difficult for the body to release heat, such as double layer clothing or impermeable PPE
use to protect workers from a variety of other workplace hazards. Though consistently described
throughout NIOSH and OSHA materials, the NIOSH Work/Rest Schedules does not mention
adjustments for radiant heat sources, such as ovens, machinery and road surfaces. However,
working next to these heat sources would also require an upward adjustment.

Based on these factors a heat index of 90°F in Virginia would be adjusted to 99°F based on
humidity alone. Any additional adjustment based on radiant heat or clothing would move it to
more than 100°F. Working in direct sunlight would send it up to 112°F, for example. Based on a
moderate workload, the NIOSH recommends a minimum of a 15 minute break every hour at a
90°F Heat Index with a Heat Index adjustment for Virginia humidity and any additional
adjustments needed.

A Heat Index of 100°F should trigger an “extreme heat” condition with additional safety
requirements.

Using the NIOSH charts, a heat index of 100°F would be adjusted to 109° based on Virginia
humidity alone. At that point, the CDC recommends that even light load workers be taking a 30
minute rest period for every 30 minutes of work. And those doing moderate or heavy work are
beyond the point where a modified work/rest schedule can protect workers from the dangers of
heat stress, with only extreme caution indicated.

“Extreme heat” should incorporate the requirements of “high heat” conditions and add the
additional requirements of

1) Signage and alerts - Employers must give verbal alerts and post signage in the languages
workers speak alerting employees of the extreme heat risk and need to take extra
precautions and carefully monitor themselves and others. The verbal alerts and signage
should remind employees to rest in a cool down area if they are feeling any symptoms of
heat illness and to inform at least one other employee or supervisor that they are feeling
ill.

2) Employers shall ensure that each employee take a minimum 30-minute paid preventative
rest period in a cool down space for for every 30 minutes of work during the hours of the
day when the Heat Index exceeds 100°F.

3) Employers shall further reduce the risk of employee heat illness and injury by:

a. changing work hours to cooler times of the day, avoiding the hours of (1pm-5pm
ET);
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b. changing work responsibilities to have employees work in the shade or inside a
space where there is adequate ventilation or air conditioning during the hottest
hours of the day;

c. reducing the metabolic load on employees during the hottest hours of the day by
changing work responsibilities to a “light workload” [should be defined] or
reducing the pace of work by at least 50%; or

d. cancelling work for the day.

The “extreme heat” condition should be incorporated in other areas on the proposal where
appropriate such as in 16 VAC25-210-90. Heat illness prevention plan and 16\VVAC25-210-30.
Definitions.

16VAC25-210-100. Training.

Information about heat-related injuries and how to avoid them should be included in the
required training of employees and supervisors.

As noted above, injuries in the workplace caused by the symptoms of Heat stress that employees
suffer in high heat are a serious concern. How to protect against heat-related injuries is a central
element to any effective training program.

16VAC25-210-110. Discrimination against an employee for exercising rights under this
chapter is prohibited.

The prohibition of retaliation against a worker for exercising there rights under the Heat IlIness
Prevention Standard should reflect the realities of employee circumstances and best practices in
anti-retaliation language. We support the addition of the following language in sections A. and
B.

No person shall discharge, demote, blacklist, prejudice by any action or lack of action, or
otherwise discriminate against in any way(including in the hiring process and including by the
threat of any such action or inaction) against an employee, or a family member of such employee
who is also and employee, because the employee has exercised rights under the safety and health
provisions of this chapter, Title 40.1 of the Code of Virginia, and implementing regulations
under 16VAC25-60-110 for themselves or others.
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